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No.  BC  052395 

DEFENDANT  ARMSTRONG'S  REPLY 
MEMORANDUM  IN  SUPPORT  OF  MOTION 
FOR  STAY  OF  PROCEEDINGS 


Date:  March  23,  1993 
Time:  9:00  a.m. 

Dept:  30 

Motion  Cut  Off:  April  5,  1993 

Discovery  Cut  Off:  4/5/93 
Trial  Date:  May  3,  1993 


INTRODUCTION 

Scientology's  recitation  of  the  factual  history  of  this  case 
in  an  attempt  to  create  the  appearance  that  all  Mr.  Armstrong  has 
attempted  to  do  is  delay  is  incorrect.  For  example,  the  Court 
will  recall  that  last  Fall,  instead  of  following  the  Local  Rules 
and  filing  a  demurrer  and  motion  to  strike  concurrently  as 
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required,  Scientology  filed  them  consecutively.  \J 

Most  recently,  Scientology  has  delayed  the  resolution  of 
Armstrong's  appeal  of  the  Sohigian  injunction.  Bowles  and  Moxon 
attorney,  Karen  D.  Holly,  sought  and  on  March  17,  1993,  obtained  a 
second  additional  30-day  extension  on  behalf  of  another  attorney, 
Eric  Lieberman.  She  testified  that  "Eric  M.  Lieberman,  of  the 
firm  Rabinowitz,  Boudin,  Standard,  Kr insky  &  Lieberman,  P.C.  is 
the  lead  appellant  counsel  for  plaintiff-respondent  .  .  .  [who]  is 

directly  responsible  for  the  following  appellate  matters  .  .  . 

[listing  the  demands  of  various  other  legal  obligations  and 
matters  in  justification  of  the  extension.]  f/  (Exhibit  A.) 

The  very  thing  for  which  Scientology  rails  against 
Armstrong's  sole  practitioner  counsel  in  its  opposition  to  the 


1  Additional  delay  also  resulted  when  the  case  was 
transferred  from  Marin  County  Superior  Court  to  Los  Angeles  and 
when  Scientology  peremptorily  disqualified  Judge  Geernaert  to  whom 
the  matter  was  initially  assigned  for  hearing  on  the  preliminary 
injunction  motion. 

2  For  similar  reasons,  Armstrong  has  not  been  able  to  file 
his  oppositions  to  Scientology's  three  pending  motions  for  summary 
adjudication.  Since  all  said  motions  were  served  by  mail  on  Mr. 
Morantz ,  he  did  not  know  that  March  17  -  the  day  he  appeared  on 
the  ex  parte  application  for  a  stay  -  was  the  day  the  oppositions 
were  due.  (Exhibit  B,  Declaration  of  Paul  Morantz)  The 
opposition  factually  does  not  require  much.  Mr.  Armstrong's 
declaration  filed  on  March  16,  1992  in  opposition  to  Scientology's 
motion  for  a  preliminary  injunction  is  sufficient  to  raise  a 
genuine  issue  of  material  fact  regarding  the  interactions  between 
Scientology  and  his  own  attorney  to  send  it  to  a  jury. 

The  problem  with  regard  to  completing  the  oppositions  to  the 
summary  adjudication  motions  is  completing  the  separate  statements 
because  all  of  Scientology's  lengthy  factual  recitations  must  be 
typed  in  order  to  comply  with  the  Local  Rules.  Even  without  the 
separate  statements,  the  Court  could  not  grant  summary 
adjudication  because  the  court  cannot  enforce  an  illegal  contract. 
When  illegality  in  a  contract  comes  to  the  Court's  attention,  it 
must  investigate  the  matter  on  its  own.  LaFortune  v.  Ebie  (1972) 

26  Cal.App.3d  72,  75;  Lewis  &  Queen  v.  M.M.  Ball  Sons  (1957)  48 
Cal. 2d  141,  147-148. 

Fortunately  for  the  Court,  since  the  appellate  court  will 
soon  rule  on  the  issue  of  the  contract's  illegality,  this  Court 
needn't  make  its  own  ruling.  Recognizing  that  appellate  guidance 
will  be  forthcoming  shortly,  we  have  asked  for  a  stay.  As 
discussed,  infra .  most  recently  Judge  Wayne  saw  the  wisdom  in 
taking  such  action. 
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stay  motion,  it  asks  for. 

The  real  issues  are  (1)  whether  or  not  the  injunction  is 
mandatory  in  effect  requiring  a  stay  of  the  trial  court 
proceedings  pending  resolution  of  Armstrong's  appeal,  (2)  whether 
or  not  Mr.  Armstrong  is  being  unfairly  compelled  to  choose  between 
his  Fifth  Amendment  right  in  a  criminal  sense  and  his  right  to 
fully  participate  in  his  defense  in  a  civil  sense,  (3)  whether 

: 

or  not  the  reversal  of  the  Sohigian  injunction  would  moot 
Scientology's  pending  motions  for  summary  adjudication,  and  (4) 
whether  or  not  the  reversal  of  the  Sohigian  injunction  would 
eliminate  Scientology's  justification  for  deposing  all  of  Ford 
Greene's  ex-Scientologist  clients,  some  of  whom  have  pending 
claims  against  Scientology,  and  the  growing  list  of  Armstrong's 
friends.  If  the  contract  is  held  to  be  illegal,  it  would  directly 
affect  this  entire  case.  The  currently  pending  motions  for 
summary  adjudication  are  predicated  upon  the  enforceability  of  the 
contract.  Judge  Sohigian's  injunction  is  based  on  the  contract. 

The  same  public  policy  defenses  apply  to  both  the  injunction  and 
the  case  in  chief.  The  judge  most  recently  to  consider  the  issue 
was  the  Honorable  Diane  Wayne,  before  whom  Scientology  brought 
contempt  proceedings  against  Mr.  Armstrong.  She  stated, 

"THE  COURT:  Gentlemen.  This  case  is  on  appeal? 

MR.  GREENE:  Yes. 

THE  COURT:  It  seems  to  me  to  be  ridiculous  to  hold 

this  hearing  prior  to  a  determination  whether  or  not  this  is 
a  valid  order.  I  mean  I  have  some  serious  questions  about 
the  validity  of  the  order.  And  I'm  not  prepared  to  waste  my 
time  if  it's  going  to  be  heard  and  apparently  it's  going  to 
be  heard  very  soon  [in  the  Court  of  Appeal].  .  .. 

THE  COURT:  I  mean  it  just  seems  like  an  inordinant 

waste  of  our  time." 

(Reporter's  Transcript  of  Proceedings,  March  5,  1993,  at  pp.  1-2, 
Exhibit  H  to  Plaintiff's  Opposition  Memo.) 

The  injunction  is  mandatory  because  it  has  changed  Mr. 
Armstrong's  pre-litigation  status  and  position  and  a  stay  of  the 
entire  proceedings  is  automatic.  Lastly,  since  Judge  Wayne 
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continued  the  contempt  proceedings  to  June  1,  1993,  Mr.  Armstrong 
remains  in  jeopardy  and  is  compelled  to  make  the  unfair  choice 
between  acting  so  as  to  defend  himself  civilly,  which  could  result 
in  self-incrimination,  or  standing  on  his  right  against  self¬ 
incrimination  which  would  result  in  not  being  able  to  defend 
himself  civilly. 

I.  A  STAY  SHOULD  BE  GRANTED  BECAUSE  THE  INJUNCTION  IS  MANDATORY 

IN  EFFECT,  EVEN  THOUGH  IT  IS  ONLY  PROHIBITORY  IN  FORM 

"An  injunction  may  be  mandatory  in  effect,  and  stayed  on 
appeal,  even  though  it  is  only  prohibitory  in  form."  6  Witkin, 
California  Procedure.  Provisional  Remedies,  §  243,  p.  212.  If  an 
"injunction  compels  a  party  affirmatively  to  surrender  a  position 
which  he  holds  and  which  upon  the  facts  alleged  by  him  he  is 
entitled  to  hold,  it  is  mandatory."  Pomin  v.  Superior  Court 
(1941)  44  Cal . App . 2d  206,  210,  112  P.2d  17,  19;  City  of  Pasadena 

V.  City  of  Alhambra  (1946)  75  Cal. App. 2d  91,  170  P.2d  499.  The 
Court  "must  examine  the  terms  and  effect  of  the  injunction  in 
order  to  discover  its  character.  Feinbera  v.  One  Doe  Co.  14  Cal. 2d 
24,  28,  92  P.2d  640.)  [^[]  The  purpose  of  mandatory  relief  is  to 

compel  the  performance  of  a  substantive  act  or  a  change  in  the 
relative  positions  of  the  parties.  (Mark  v.  Superior  Court  129 
Cal.  1,  6-7,  ...)"  (emphasis  added.)  People  v.  Mobile  Magic 

Sales.  Inc.  (1979)  96  Cal. App. 3d  1,  13,  157  Cal.Rptr.  749. 

One  of  the  illegal  components  of  the  contract  was  that  it 
required  Armstrong  to  take  a  dive  on  Scientology's  appeal  of  Judge  i 
Breckenridge's  opinion  in  Church  of  Scientology  of  California  v. 
Armstrong .  LASC  Case  No.  C  420  153  through  the  provisions  of 
paragraph  4-B  which  required  Armstrong  not  to  oppose  such  appeals. 

1/  In  February  1990  Armstrong  advised  the  Court  of  Appeal  of 


Paragraph  4-B  of  the  contract  states:  "As  of  the  date  of 
this  settlement  Agreement  is  executed,  there  is  currently  an 
appeal  pending  before  the  California  Court  of  Appeal,  Second 
Appellate  District,  Division  3,  arising  out  of  the  above 
referenced  action  delineated  as  Appeal  No.  B005912.  It  is 
understood  that  this  appeal  arises  out  of  the  Church  of 
Scientology's  complaint  against  plaintiff  which  is  not  settled 
herein.  This  appeal  shall  be  maintained  notwithstanding  this 
Agreement.  Plaintiff  agrees  to  waive  any  rights  he  may  have  to 

(continued. . . ) 
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this  provision  and  requested  permission  to  participate  in 
Scientology's  appeal  of  his  case.  (Exhibit  D,  Respondent's 
Petition  for  Permission  to  File  Response  and  for  an  Extension  of 
Time  to  File  Response  at  pp.  1-2.)  In  March,  1990,  Mr.  Armstrong 
filed  a  declaration  in  the  Court  of  Appeal  the  content  of  which 
specifically  violated  the  settlement  contract  which  at  that  time 
Armstrong  stated  was  unenforceable.  kJ  (Exhibit  E,  Declaration 
of  Gerald  Armstrong  executed  March  15,  1990.)  In  December  1990, 
Mr.  Armstrong  filed  another  declaration  in  the  Court  of  Appeal  in 
which  he  made  additional  reference  to  matters  prohibited  by  the 
settlement  contract,  f /  (Exhibit  F,  Defendant's  Appendix.)  In 
July,  1991,  Armstrong  assisted  Joseph  A.  Yanny  and  provided  him 
two  declarations  for  use.  In  August  1991  Armstrong  commenced 
working  for  Ford  Greene  on,  inter  alia .  cases  against  Scientology 
in  one  of  which  he  filed  certain  declarations.  On  May  27,  1992, 
Armstrong  executed  a  declaration  in  Religious  Technology  Center  v. 
Scott,  U.S.  District  Court,  Central  District  of  Los  Angeles,  CV 
85-711  JMA  (Bx) .  When  the  injunction  issued  on  May  28  1992,  the 
status  quo  was  that  Armstrong  was  acting  as  a  normal  citizen 
inasmuch  as  he  was  gainfully  employed  and  was  speaking  out  against 
injustice  and  providing  sworn  testimony  in  that  regard. 


3 ( . . . continued) 

take  any  further  appeals  from  any  decision  eventually  reached  by 
the  Court  of  Appeal  or  any  rights  he  may  have  to  oppose  (by 
responding  brief  or  any  other  means)  any  further  appeals  taken  by 
the  Church  of  Scientology  of  California.  The  Church  of 
Scientology  of  California  shall  have  the  right  to  file  any  further 
appeals  it  deems  necessary.  [Emphases  added.]"  (Settlement 
Contract,  Exhibit  C,  at  pp.  4-5. 

A  Scientology  would  no  doubt  find  the  following  language 
of  Armstrong's  March  15,  1990,  declaration  to  violate  its 
settlement  contract:  "While  working  on  a  project  for  Mr.  Hubbard  I 
acquired  the  knowledge  that  millions  of  dollars  of  organization 

money  had  been  channeled  into  his  accounts."  (p.  8,  «[  19.) 

1 

5  Among  other  things,  Mr.  Armstrong  stated:  "The  legal 
battle  waged  by  the  organization  was  abusive,  menacing  and 
debilitative.  The  organization  sued  Mr.  Flynn  or  his  firm  many 
times,  filed  countless  false  sworn  declarations  about  Mr.  Flynn 
and  me,  and  attempted  to  frame  both  of  us  and  bring  false  criminal 
charges  against  us."  (p.  1,  «[  2.) 
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In  Pomin .  the  court  of  appeal  reviewed  a  judgment  of 
contempt.  In  that  case,  the  defendant  had  been  enjoined  not  to 
interfere  with  plaintiff's  easement.  Prior  to  the  injunction,  and 
prior  to  the  litigation  from  which  it  issued,  a  truck  resting  not 
on  wheels  but  on  blocks  had  been  placed  across  the  easement  sought 
to  be  enforced,  completely  closing  the  road.  As  the  Court  of 
Appeal  noted, 

"The  road  was  completely  closed  prior  to  the  litigation,  and 
to  maintain  the  status  quo,  no  prohibitory  injunction  was 
required,  nor  could  one  be  enforced  pending  the  appeal,  for 
to  do  so  would  change  the  relative  rights  of  the  parties.  If 
the  roadway  had  been  clear  and  open  to  travel  prior  to  the 
action,  a  prohibitory  injunction  would  have  been  proper,  as 
it  would  be  then  in  furtherance  of  preserving  the  litigation 
in  statu  quo."  Pomin .  112  P.2d  at  19. 

In  the  case  at  bar,  Armstrong's  status  at  the  inception  of 
this  litigation  was  that  for  over  two  years  he  had  not  been 
complying  with  provisions  of  the  contract  which  he  believed  were 
illegal  and  violative  of  public  policy.  (Exhibit  E,  at  p.  4,  f  8) 
Therefore,  the  issuance  of  the  injunction  changed  his  status, 
and  by  such  change  is  properly  placed  in  the  category  of  being  a 

mandatory  injunction. 

In  Youngblood  v.  Wilcox  (1989)  207  Cal.App.3d  1368,  1372,  fn. 

1  (found  at  p.  8:25  of  Opposition  Memo.),  the  Court  of  Appeal 
found  that  an  injunction  preventing  a  country  club  from  denying 
access  to  the  Youngbloods  after  the  revocation  of  their  membership 
to  be  mandatory  but  in  an  incidental  way,  and  nonetheless  deemed 
the  injunction  prohibitory.  This  is  different  from  Armstrong's 
case  where  the  provisions  of  Scientology's  contract  which  violate 
public  policy  have  been  enforced  by  an  injunction  to  strip  him  of 
his  right  to  act  as  a  normal  citizen  who  enjoys  the  exercise  of 
basic  and  fundamental  constitutional  rights,  and  where  for  in 
excess  of  two  years  prior  to  the  commencement  of  litigation  had 
been  enjoying  the  exercise  of  such  rights. 

II.  A  STAY  SHOULD  BE  GRANTED  BECAUSE  THE  COURT  OF  APPEAL 
WILL  RULE  ON  WHETHER  OR  NOT  THE  CONTRACT  IS  ILLEGAL 

Since  Scientology  commenced  efforts  to  enforce  the  settlement 

contract  before  Judge  Geernaert  in  Armstrong  I .  Gerald  Armstrong's 

first  line  of  defense  has  been  that  the  contract  violates  public 
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policy.  Judge  Geernaert  tended  to  agree  and  dismissed 
Scientology's  motion.  (Exhibit  G,  Transcript  of  Proceedings 
12/23/91  at  p.  52.)  Thereafter,  Mr.  Armstrong  has  continued  to 
assert  that  the  contract  is  void  because  it  violates  public 
policy,  ty  When  Scientology  brought  its  motion  for  a 
preliminary  injunction,  it  was  based  upon  the  contract,  all  of 
which  it  sought  to  enforce.  (Motion  for  Preliminary  Injunction, 
Exhibit  H.)  Its  enforcement  effort  concentrated  on  paragraphs  7-G 
(requiring  no  assistance  to  those  "adverse"  to  Scientology) 
(Exhibit  I,  Transcript,  May  27,  1992,  at  p.  45:6-27)  7J  and  7-H 
(requiring  no  testimony  and  avoidance  of  service  of  process) . 

(Id.  at  pp.  12:26-13:22,  44:15-45:5,  48:7-27.)  f /  Armstrong 
opposed  it  based  upon  the  public  policy  defense  and  first 
amendment  defenses.  (Opposition  to  Preliminary  Injunction, 

Exhibit  J)  When  granting  injunctive  relief,  Judge  Sohigian 
interpreted  and  re-wrote  the  contract  so  as  to  eliminate  some  of 
the  portions  that  were  patently  illegal.  In  doing  so,  he 

impliedly  recognized  the  validity  of  Armstrong's  position  that  at 
least  portions  of  the  contract  were  illegal  by  including 


— 

6  The  public  policy  defense  was  first  raised  in  this 
Department  on  Demurrer.  This  Department  refused  to  consider  said 
defense  on  Demurrer.  After  being  held  for  four  months,  the  Court 
of  Appeal  denied  Armstrong's  petition  for  a  writ. 

7  Paragraph  7-G  is  found  at  Exhibit  C  at  p.  10. 

8  Paragraph  7-H  is  found  at  Exhibit  C  at  pp.  10-11. 

For  example.  Judge  Sohigian  eliminated  the  Paragraph  7- 
H's  requirement  that  Armstrong  avoid  service  of  process  in 
complying  with  his  obligation  not  to  testify  against  Scientology 
in  any  judicial,  legislative  or  administrative  proceeding.  Judge 
Sohigian  also  did  not  enforce  the  provisions  of  Paragraph  7-G 
which  require  Armstrong  not  to  "assist  or  cooperate  with  any 
person  adverse  to  Scientology  in  any  proceeding  against  any  of  the 
Scientology  organizations"  and  "not  to  cooperate  in  any  manner 
with  any  organizations  aligned  against  Scientology"  by  allowing 
Mr.  Armstrong  to  assist  governmental  agencies  and  private  litigant 
defendants.  Section  6  of  the  injunction  only  prohibits  Armstrong 
from  "voluntarily  assisting"  plaintiffs,  or  potential  plaintiffs 
regarding  their  claim  or  potential  claim,  or  "voluntarily 
assisting"  any  person  litigating  or  arbitrating  a  claim 
Scientology. 
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Armstrong's  public  policy,  first  amendment,  restraint  of  trade, 
void  for  vagueness  and  other  defenses  in  a  balancing  process  which 
interpreted  the  contract  and  resulted  in  the  injunction. 

Therefore,  the  public  policy  issues  are  squarely  before  the 
Court  of  Appeal  because  it  was  an  abuse  of  discretion  for  Judge 
Sohigian  to  sanitize  an  illegal  contract  in  order  to  make  it 
enforceable.  The  appeal  that  is  pending  before  the  Fourth 
Division  of  the  Second  District  will  adjudicate  the  issue  of 
whether  the  provisions  of  the  contract  that  Scientology  would 
enforce  are  illegally  void  as  violations  of  public  policy, 
violations  of  the  first  amendment,  are  in  restraint  of  trade,  void 
for  vagueness,  too  indefinite  and  uncertain  to  be  specifically 
performed,  incapable  of  specific  performance  inasmuch  as  it  would 
require  protracted  supervision  and  direction  of  the  court,  and 
void  because  Armstrong  did  not  freely  consent  to  the  contract. 
(Exhibit  K,  Table  of  Contents  from  Appellant's  Opening  Brief.) 

If  the  Court  of  Appeal  finds  that  the  contract  is  illegal,  and  the 
injunction  therefore  void,  such  will  involve  a  question  of  law, 
James  v.  Lyons  Co.  (1905)  147  Cal.  69,  75,  which  will  become  the 

law  of  the  case.  9  Witkin  (3d  Ed.  1985) ,  California  Procedure. 
Appeal,  §  744,  p.  713.  In  light  of  the  fact  that  illegality  may 
be  raised  at  any  time,  in  the  trial  court  or  on  appeal,  by  either 
the  parties  or  on  the  court's  own  motion,  the  appellate  court's 
determination  of  the  legality  of  the  contract  is  most  salient. 
LaFortune  v.  Ebie  (1972)  26  Cal.App.3d  72,  75;  Lewis  &  Queen  v. 
M.M.  Ball  Sons  (1957)  48  Cal. 2d  141,  147-148  x±/ 

Scientology  relied  on  the  settlement  contract  when  seeking 
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See  Section  8  of  Judge  Sohigian's  injunction. 
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11  If  the  question  of  illegality  develops  during  the  course 
of  a  trial,  and  when  a  court  discovers  a  fact  which  indicates  that 
the  contract  involved  is  illegal  and  ought  not  to  be  enforced,  the 
court  must  instigate  an  inquiry  in  relation  thereto.  Thus, 
whenever  the  evidence  discloses  the  relations  of  the  parties  to 
the  transaction  to  be  illegal  and  against  public  policy,  it 
becomes  the  duty  of  the  court  to  refuse  to  entertain  the  action. 
The  disclosure  is  fatal  to  the  case,  and  the  court  is  justified  in 
rendering  judgment  that  neither  party  take  anything  from  the 
other.  Aaran  v.  Shapiro  (1954)  127  Cal . App . 2d. Supp .  807,  273  P.2d 
619,  631. 


HUB  LAW  OFFICES 
Ford  Greene,  Esquire 


711  Sir  Francis  Drake  Blvd. 
San  Anselmo,  CA  94960 
(415)  258-0360 
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relief  from  Judge  Sohigian.  Judge  Sohigian  relied  on  the  contract 

when  issuing  the  injunction.  On  appeal,  Armstrong  has  attacked 

the  validity  of  the  injunction  by  attacking  the  legality  of  the 

contract.  Therefore,  the  legality  of  the  contract  will  be  ruled 

upon  by  the  Court  of  Appeal. 

III.  A  STAY  SHOULD  ISSUE  TO  PROTECT 

ARMSTRONG'S  FIFTH  AMENDMENT  RIGHTS 

When  Scientology  sought  injunctive  relief,  it  predicated  its 
entitlement  thereto  on  the  existence  of  a  nexus  between 
information  or  knowledge  obtained  by  Armstrong  as  a  Scientologist, 
and  particular  conduct  rendered  as  a  clerk/paralegal  in  Ford 
Greene's  law  office.  As  to  such  employment,  Scientology  agreed 
there  had  to  be  a  "nexus  between  Armstrong's  behavior  on  the  one 
hand  and  something  having  to  do  with  information  that  he  ha[d] 
because  of  his  affiliation  with  [Scientology]  on  the  other 
hand[.]"  (Exhibit  I,  p.  48:28-50:25.)  Indeed,  the  discussion 
regarding  Paragraph  7-G  between  Judge  Sohigian  and 
Scientology  counsel  regarding  "some  reasonable  construction  of  the 
contract"  (Exhibit  I,  p.  51:11)  proceeded  as  follows: 

THE  COURT:  .  .  .  what  we're  trying  to  do  is  we're 

trying  to  construe  the  agreement  reasonably  so  that  we  know 
what  it  means  to  quote  "voluntarily  assist  or  cooperate  with 
any  person  adverse  to  Scientology  in  any  proceeding  against 
any  of  the  Scientology  organizations"  and  so  forth,  end 
quote.  Voluntary  assistance  or  cooperation  doesn't  mean 
voluntary  assistance  or  cooperation  which  doesn't  trade  on 
some  special  talent  or  skill  Mr.  Armstrong  has  .  .  . 

MR.  WILSON:  Obviously  not.  I  mean,  obviously  the 

intent  of  the  agreement  was  that  there  had  to  be  some 
connection  between  what  Armstrong  was  doing  and  what  he  had 
previously  been  involved  with  with  the  organization. 

(Exhibit  I,  p.  50:5-25.) 

During  the  course  of  Armstrong's  deposition  after  the 
injunction  had  been  issued,  counsel  for  Scientology  advised 
Armstrong  that  they  did  not  believe  that  the  performance  of 
routine  clerical  tasks  constituted  a  violation  of  the  injunction. 
(Exhibit  L,  Armstrong  Deposition  Excerpts,  at  pp.  45:6-27,  48:28- 


12  See  footnote  7,  supra,  regarding  the  text  of  this 
paragraph. 
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50:25,  51:11;  190:2-191:15,  197:3-198:10,  199:19-200:6)  Thus, 
Armstrong  did  not  assert  the  Fifth  Amendment  privilege  against 
self-incrimination  because  there  was  no  reason  for  it. 

Thereafter,  upon  seeking  contempt  against  Mr.  Armstrong, 
Scientology  changed  its  position  and  claimed  that  Armstrong's 
conduct  which  it  previously  stated  did  not  constitute  a  violation 
of  the  injunction,  suddenly  did.  (Exhibit  M,  Bartilson  Decl.  in 
Support  of  Order  to  Show  Cause.)  At  this  point,  Armstrong  had 
already  asserted  his  objections  to  the  deposition  questions,  the 
last  one  of  which  was  asked  on  October  8,  1992,  which  were  then 
litigated.  After  the  adverse  determination  thereof,  and  with  the 
contempt  proceeding  having  meanwhile  been  initiated,  Armstrong 
asserted  his  Fifth  Amendment  right. 

Moreover,  Brown  v.  Superior  Court  (1986)  180  Cal.App.3d  701, 

226  Cal.Rptr.  10  is  not  controlling  here  inasmuch  as  when 
Armstrong's  counsel  sought  relief  by  requesting  an  opportunity  to 
have  a  Code  of  Civil  Procedure  section  473  motion  heard  on  an 
expedited  basis  because  there  were  important  matters  of  privilege 
at  stake,  the  Court  indicated  that  it  would  not  allow  that. 
(Exhibit  N,  Reporter's  Transcript  of  Proceedings,  February  19, 
1993,  at  pp.  4:14-5:1,  6:12-20.)  Code  of  Civil  Procedure  section 

473  can  provide  relief  for  a  mistake  of  law,  8  Witkin,  California 
Procedure  (3rd  Ed.  1985) ,  Attack  of  Judgment  In  Trial  Court,  § 

151,  p.  553,  a  motion  concerning  which  the  court  in  Brown  stated 
was  a  factor  in  determining  whether  or  not  there  had  been  a  waiver 
of  the  Fifth  Amendment  privilege.  Brown,  supra .  180  Cal.App.3d  at 
711.  Had  the  court  in  the  instant  case  not  indicated  that  such  an 
effort  would  have  been  futile,  the  motion  would  have  been  brought 
on  the  basis  that  it  was  a  reasonable  mistake  that  a  competent 
attorney  would  make  to  conclude  that  the  time  to  bring  a  motion  to 
compel  started  to  run  when  the  court  reporter  completed  the 
transcript  of  Armstrong's  deposition. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 
Gerald  Armstrong's  motion  for  a  stay  should  be  granted. 

DATED:  March  22,  1993 
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PROOF  OF  SERVICE 


I  am  employed  in  the  County  of  Marin,  State  of  California.  I 

am  over  the  age  of  eighteen  years  and  am  not  a  party  to  the  above 

entitled  action.  My  business  address  is  711  Sir  Francis  Drake 

Boulevard,  San  Anselmo,  California.  I  served  the  following 

documents:  DEFENDANT  ARMSTRONG'S  REPLY  MEMORANDUM  IN  SUPPORT 

OF  MOTION  FOR  A  STAY  OF  PROCEEDINGS;  DECLARATION 
OF  FORD  GREENE  IN  SUPPORT  OF  MOTION  FOR  STAY  OF 
PROCEEDINGS 

on  the  following  person (s)  on  the  date  set  forth  below,  by  placing 
a  true  copy  thereof  enclosed  in  a  sealed  envelope  with  postage 
thereon  fully  prepaid  to  be  placed  in  the  United  States  Mail  at 
San  Anselmo,  California: 

Andrew  Wilson,  Esquire  By  Fax 

WILSON,  RYAN  &  CAMPILONGO 

235  Montgomery  Street,  Suite  450 

San  Francisco,  California  94104 

LAURIE  J.  BARTILSON,  ESQ. 

Bowles  &  Moxon  By  Fax 

6255  Sunset  Boulevard,  Suite  2000 
Los  Angeles,  California  90028 

PAUL  MORANTZ,  ESQ. 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 

[x]  (By  Mail)  I  caused  such  envelope  with  postage  thereon 

fully  prepaid  to  be  placed  in  the  United 
States  Mail  at  San  Anselmo,  California. 

[x]  (State)  I  declare  under  penalty  of  perjury  under  the 

laws  of  the  State  of  California  that  the  above 
is  true  and  correct. 

DATED:  March  22,  1993 
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